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Example (1). In 1940, the decedent made an
irrevocable transfer of property to the X
Trust Company, as trustee. The instrument
of transfer provided that the trustee should
pay the income from the property to the de-
cedent for the duration of his life and upon
his death, distribute the corpus of the trust
among designated beneficiaries. The prop-
erty was included in the decedent’s gross es-
tate under the provisions of section 2036.
Three months after the date of death, the
trustee distributed the trust corpus among
the beneficiaries, except for $6,000 which it
withheld. The amount withheld represented
$5,000 which it retained as trustee’s commis-
sions in connection with the termination of
the trust and $1,000 which it had paid to an
attorney for representing it in connection
with the termination. Both the trustee’s
commissions and the attorney’s fees were al-
lowable under the law of the jursidiction in
which the trust was being administered,
were reasonable in amount, and were in ac-
cord with local custom. Under these cir-
cumstances, the estate is allowed a deduc-
tion of $6,000.

Example (2). In 1945, the decedent made an
irrevocable transfer of property to Y Trust
Company, as trustee. The instrument of
transfer provided that the trustee should pay
the income from the property to the dece-
dent during his life. If the decedent’s wife
survived him, the trust was to continue for
the duration of her life, with Y Trust Com-
pany and the decedent’s son as co-trustees,
and with income payable to the decedent’s
wife for the duration of her life. Upon the
death of both the decedent and his wife, the
corpus is to be distributed among designated
remaindermen. The decedent was survived by
his wife. The property was included in the
decedent’s gross estate under the provisions
of section 2036. In accordance with local cus-
tom, the trustee made an accounting to the
court as of the date of the decedent’s death.
Following the death of the decedent, a con-
troversy arose among the remaindermen as
to their respective rights under the instru-
ment of transfer, and a suit was brought in
court to which the trustee was made a party.
As part of the accounting, the court ap-
proved the following expenses which the
trustee had paid within 3 years following the
date of death: $10,000, trustee’s commissions;
$5,000, accountant’s fees; $25,000, attorney’s
fees; and $2,500, representing fees paid to the
guardian of a remainderman who was a
minor. The trustee’s commissions and ac-
countant’s fees were for services in connec-
tion with the usual issues involved in a trust
accounting as also were one-half of the at-
torney’s and guardian’s fees. The remainder
of the attorney’s and guardian’s fees were for
services performed in connection with the
suit brought by the remaindermen. The
amount allowed as a deduction is the $28,750
($10,000, trustee’s commissions; $5,000, ac-
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countant’s fees; $12,600, attorney’s fees; and
$1,250, guardian’s fees) incurred as expenses
in connection with the usual issues involved
in a trust accounting. The remaining ex-
penses are not allowed as deductions since
they were incurred on behalf of the trans-
ferees.

Example (3). Decedent in 1950 made an ir-
revocable transfer of property to the Z Trust
Company, as trustee. The instrument of
transfer provided that the trustee should pay
the income from the property to the dece-
dent’s wife for the duration of her life. If the
decedent survived his wife the trust corpus
was to be returned to him but if he did not
survive her, then upon the death of the wife,
the trust corpus was to be distributed among
their children. The decedent predeceased his
wife and the transferred property, less the
value of the wife’s outstanding life estate,
was included in his gross estate under the
provisions of section 2037 since his rever-
sionary interest therein immediately before
his death was in excess of 5 percent of the
value of the property. At the wife’s request,
the court ordered the trustee to render an
accounting of the trust property as of the
date of the decedent’s death. No deduction
will be allowed the decedent’s estate for any
of the expenses incurred in connection with
the trust accounting, since the expenses
were incurred on behalf of the wife.

Example (4). If, in the preceding example,
the decedent died without other property
and no executor or administrator of his es-
tate was appointed, so that it was necessary
for the trustee to prepare an estate tax re-
turn and participate in its audit, or if the
trustee required accounting proceedings for
its own protection in accordance with local
custom, trustees’, attorneys’, and guardians’
fees in connection with the estate tax or ac-
counting proceedings would be deductible to
the same extent that they would be deduct-
ible if the property were subject to claims.
Deductions incurred under similar cir-
cumstances by a surviving joint tenant or
the recipient of life insurance proceeds
would also be deductible.

§20.2053-9 Deduction for certain State
death taxes.

(a) General rule. A deduction is al-
lowed a decedent’s estate under section
2053(d) for the amount of any estate,
succession, legacy, or inheritance tax
imposed by a State, Territory, or the
District of Columbia, or, in the case of
a decedent dying before September 3,
1958, a possession of the United States
upon a transfer by the decedent for
charitable, etc., uses described in sec-
tion 2055 or 2106(a)(2) (relating to the
estates of nonresidents not citizens),
but only if (1) the conditions stated in
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paragraph (b) of this section are met,
and (2) an election is made in accord-
ance with the provisions of paragraph
(c) of this section. See section 2011(e)
and §20.2011-2 for the effect which the
allowance of this deduction has upon
the credit for State death taxes.

(b) Condition for allowance of deduc-
tion. (1) The deduction is not allowed
unless either—

(i) The entire decrease in the Federal
estate tax resulting from the allowance
of the deduction inures solely to the
benefit of a charitable, etc., transferee
described in section 2055 or 2106(a)(2),
or

(ii) The Federal estate tax is equi-

tably apportioned among all the trans-
ferees (including the decedent’s sur-
viving spouse and the charitable, etc.,
transferees) of property included in the
decedent’s gross estate.
For allowance of the credit, it is suffi-
cient if either of these conditions is
satisfied. Thus, in a case where the en-
tire decrease in Federal estate tax in-
ures to the benefit of a charitable
transferee, the deduction is allowable
even though the Federal estate tax is
not equitably apportioned among all
the transferees of property included in
the decedent’s gross estate. Similarly,
if the Federal estate tax is equitably
apportioned among all the transferees
of property included in the decedent’s
gross estate, the deduction is allowable
even though a noncharitable transferee
receives some benefit from the allow-
ance of the deduction.

(2) For purposes of this paragraph,
the Federal estate tax is considered to
be equitably apportioned among all the
transferees (including the decedent’s
surviving spouse and the charitable,
etc., transferees) of property included
in the decedent’s gross estate only if
each transferee’s share of the tax is
based upon the net amount of his
transfer subjected to the tax (taking
into account any exemptions, credits,
or deductions allowed by Chapter 11).
See examples (2) through (5) of para-
graph (e) of this section.

(c) Exercise of election. The election to
take a deduction for a State death tax
imposed upon a transfer for charitable,
etc., uses shall be exercised by the ex-
ecutor by the filing of a written notifi-
cation to that effect with the district
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director of internal revenue in whose
district the estate tax return for the
decedent’s estate was filed. The notifi-
cation shall be filed before the expira-
tion of the period of limitation for as-
sessment provided in section 6501 (usu-
ally 3 years from the last day for filing
the return). The election may be re-
voked by the executor by the filing of
a written notification to that effect
with the district director at any time
before the expiration of such period.

(d) Amount of State death tax imposed
upon a transfer. If a State death tax is
imposed upon the transfer of the dece-
dent’s entire estate and not upon the
transfer of a particular share thereof,
the State death tax imposed upon a
transfer for charitable, etc., uses is
deemed to be an amount, E, which
bears the same ratio to F (the amount
of the State death tax imposed with re-
spect to the transfer of the entire es-
tate) as G (the value of the charitable,
etc., transfer, reduced as provided in
the next sentence) bears to H (the total
value of the properties, interests, and
benefits subjected to the State death
tax received by all persons interested
in the estate, reduced as provided in
the last sentence of this paragraph). In
arriving at amount G of the ratio, the
value of the charitable, etc., transfer is
reduced by the amount of any deduc-
tion or exclusion allowed with respect
to such property in determining the
amount of the State death tax. In ar-
riving at amount H of the ratio, the
total value of the properties, interests,
and benefits subjected to State death
tax received by all persons interested
in the estate is reduced by the amount
of all deductions and exclusions al-
lowed in determining the amount of
the State death tax on account of the
nature of a beneficiary or a bene-
ficiary’s relationship to the decedent.

(e) Examples. The application of this
section may be illustrated by the fol-
lowing examples:

Example (1). The decedent’s gross estate
was valued at $200,000. He bequeathed $90,000
to a nephew, $10,000 to Charity A, and the re-
mainder of his estate to Charity B. State in-
heritance tax in the amount of $13,500 was
imposed upon the bequest to the nephew,
$1,5600 upon the bequest to Charity A, and
$15,000 upon the bequest to Charity B. Under
the will and local law, each legatee is re-
quired to pay the State inheritance tax on
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his bequest, and the Federal estate tax is to
be paid out of the residuary estate. Since the
entire burden of paying the Federal estate
tax falls on Charity B, it follows that the de-
crease in the Federal estate tax resulting
from the allowance of deductions for State
death taxes in the amounts of $1,600 and
$15,000 would inure solely for the benefit of
Charity B. Therefore, deductions of $1,500
and $15,000 are allowable under section
2053(d). If, in this example, the State death
taxes as well as the Federal estate tax were
to be paid out of the residuary estate, the re-
sult would be the same.

Example (2). The decedent’s gross estate
was valued at $350,000. Expenses, indebted-
ness, etc., amounted to $560,000. The entire es-
tate was bequeathed in equal shares to a son,
a daughter, and Charity C. State inheritance
tax in the amount of $2,000 was imposed upon
the bequest to the son, $2,000 upon the be-
quest to the daughter, and $5,000 upon the be-
quest to Charity C. Under the will and local
law, each legatee is required to pay his own
State inheritance tax and his proportionate
share of the Federal estate tax determined
by taking into consideration the net amount
of his bequest subjected to the tax. Since
each legatee’s share of the Federal estate tax
is based upon the net amount of his bequest
subjected to the tax (note that the deduc-
tions under sections 2053(d) and 2055 will
have the effect of reducing Charity C’s pro-
portionate share of the tax), the tax is con-
sidered to be equitably apportioned. Thus, a
deduction of $5,000 is allowable under section
2053(d). This deduction together with a de-
duction of $95,000 under section 2055 (chari-
table deduction) will mean that none of
Charity C’s bequest is subjected to Federal
estate tax. Hence, the son and the daughter
will bear the entire estate tax.

Example (3). The decedent bequeathed his
property in equal shares, after payment of
all expenses, to a son, a daughter, and a
charity. State inheritance tax of $2,000 was
imposed upon the bequest to the son, $2,000
upon the bequest to the daughter, and $15,000
upon the bequest to the charity. Under the
will and local law, each beneficiary pays the
State inheritance tax on his bequest and the
Federal estate tax is to be paid out of the es-
tate as an administration expense. If the de-
duction for State death tax on the charitable
bequest is allowed in this case, some portion
of the decrease in the Federal estate tax
would inure to the benefit of the son and the
daughter. The Federal estate tax is not con-
sidered to be equitably apportioned in this
case since each legatee’s share of the Federal
estate tax is not based upon the net amount
of his bequest subjected to the tax (note that
the deductions under sections 2053(d) and
2055 will not have the effect of reducing the
charity’s proportionate share of the tax). In-
asmuch as some of the decrease in the Fed-
eral estate tax payable would inure to the
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benefit of the son and the daughter, and in-
asmuch as there is no equitable apportion-
ment of the tax, no deduction is allowable
under section 2053(d).

Example (4). The decedent bequeathed his
entire residuary estate in trust to pay the
income to X for life with remainder to char-
ity. The State imposed inheritance taxes of
$2,000 upon the bequest to X and $10,000 upon
the bequest to charity. Under the will and
local law, all State and Federal taxes are
payable out of the residuary estate and
therefore they would reduce the amount
which would become the corpus of the trust.
If the deduction for the State death tax on
the charitable bequest is allowed in this
case, some portion of the decrease in the
Federal estate tax would inure to the benefit
of X since the allowance of the deduction
would increase the size of the corpus from
which X is to receive the income for life.
Also, the Federal estate tax is not considered
to be equitably apportioned in this case since
each legatee’s share of the Federal estate tax
is not based upon the net amount of his be-
quest subjected to the tax (note that the de-
ductions under sections 2053(d) and 2055 will
not have the effect of reducing the charity’s
proportionate share of the tax). Inasmuch as
some of the decrease in the Federal estate
tax payable would inure to the benefit of X,
and inasmuch as there is no equitable appor-
tionment of the tax, no deduction is allow-
able under section 2053(d).

Example (5). The decedent’s gross estate
was valued at $750,000. Expenses, indebted-
ness, etc., amounted to $500,000. The dece-
dent bequeathed $350,000 of his estate to his
surviving spouse and the remainder of his es-
tate equally to his son and Charity D. State
inheritance tax in the amount of $7,000 was
imposed upon the bequest to the surviving
spouse, $26,250 upon the bequest to the son,
and $26,250 upon the bequest to Charity D.
The will was silent concerning the payment
of taxes. In such a case, the local law pro-
vides that each legatee shall pay his own
State inheritance tax. The local law further
provides for an apportionment of the Federal
estate tax among the legatees of the estate.
Under the apportionment provisions, the sur-
viving spouse is not required to bear any
part of the Federal estate tax with respect to
her $350,000 bequest. It should be noted, how-
ever, that the marital deduction allowed to
the decedent’s estate by reason of the be-
quest to the surviving spouse is limited to
$343,000 ($350,000 bequest less $7,000 State in-
heritance tax payable by the surviving
spouse). Thus, the bequest to the surviving
spouse is subjected to the Federal estate tax
in the net amount of $7,000. If the deduction
for State death tax on the charitable bequest
is allowed in this case, some portion of the
decrease in the Federal estate tax would
inure to the benefit of the son. The Federal
estate tax is not considered to be equitably
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apportioned in this case since each legatee’s
share of the Federal estate tax is not based
upon the net amount of his bequest subjected
to the tax (note that the surviving spouse is
to pay no tax). Inasmuch as some of the de-
crease in the Federal estate tax payable
would inure to the benefit of the son, and in-
asmuch as there is no equitable apportion-
ment of the tax, no deduction is allowable
under section 2053(d).

[T.D. 6296, 23 FR 4529, June 24, 1958, as
amended by T.D. 6526, 26 FR 417, Jan. 19, 1961;
T.D. 6666, 28 FR 7251, July 16, 1963]

§20.2053-10 Deduction for certain for-
eign death taxes.

(a) General rule. A deduction is al-
lowed the estate of a decedent dying on
or after July 1, 1955, under section
2053(d) for the amount of any estate,
succession, legacy, or inheritance tax
imposed by and actually paid to any
foreign country, in respect of any prop-
erty situated within such foreign coun-
try and included in the gross estate of
a citizen or resident of the United
States, upon a transfer by the decedent
for charitable, etc., uses described in
section 2055, but only if (1) the condi-
tions stated in paragraph (b) of this
section are met, and (2) an election is
made in accordance with the provisions
of paragraph (c) of this section. The de-
termination of the country within
which property is situated is made in
accordance with the rules contained in
sections 2104 and 2105 in determining
whether property is situated within or
without the United States. See section
2014(f) and §20.2014-7 for the effect
which the allowance of this deduction
has upon the credit for foreign death
taxes.

(b) Condition for allowance of deduc-
tion. (1) The deduction is not allowed
unless either—

(i) The entire decrease in the Federal
estate tax resulting from the allowance
of the deduction inures solely to the
benefit of a charitable, etc., transferee
described in section 2055, or

(ii) The Federal estate tax is equi-
tably apportioned among all the trans-
ferees (including the decedent’s sur-
viving spouse and the charitable, etc.,
transferees) of property included in the
decedent’s gross estate.

For allowance of the deduction, it is
sufficient if either of these conditions
is satisfied. Thus, in a case where the
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entire decrease in Federal estate tax
inures to the benefit of a charitable
transferee, the deduction is allowable
even though the Federal estate tax is
not equitably apportioned among all
the transferees of property included in
the decedent’s gross estate. Similarly,
if the Federal estate tax is equitably
apportioned among all the transferees
of property included in the decedent’s
gross estate, the deduction is allowable
even though a noncharitable transferee
receives some benefit from the allow-
ance of the deduction.

(2) For purposes of this paragraph,
the Federal estate tax is considered to
be equitably apportioned among all the
transferees (including the decedent’s
surviving spouse and the charitable,
etc., transferees) of property included
in the decedent’s gross estate only if
each transferee’s share of the tax is
based upon the net amount of his
transfer subjected to the tax (taking
into account any exemptions, credits,
or deductions allowed by Chapter 11).
See examples (2) through (5) of para-
graph (e) of §20.2053-9.

(c) Ezxercise of election. The election to
take a deduction for a foreign death
tax imposed upon a transfer for chari-
table, etc., uses shall be exercised by
the executor by the filing of a written
notification to that effect with the dis-
trict director of internal revenue in
whose district the estate tax return for
the decedent’s estate was filed. An
election to take the deduction for for-
eign death taxes is deemed to be a
waiver of the right to claim a credit
under a treaty with any foreign coun-
try for any tax or portion thereof
claimed as a deduction under this sec-
tion. The notification shall be filed be-
fore the expiration of the period of lim-
itation for assessment provided in sec-
tion 6501 (usually 3 years from the last
day for filing the return). The election
may be revoked by the executor by the
filing of a written notification to that
effect with the district director at any
time before the expiration of such pe-
riod.

(d) Amount of foreign death tax imposed
upon a transfer. If a foreign death tax is
imposed upon the transfer of the entire
part of the decedent’s estate subject to
such tax and not upon the transfer of a
particular share thereof, the foreign
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